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NOTES 

Brokers — Pledges — Rehypothecation of Stock — Defense 
to the Action — A somewhat striking decision has been recently 
handed down by the Supreme Court of Pennsylvania in Sproul v. 
Sloan, 1 involving the rights of a pledgee convertor of stocks. The 
broker was to purchase the stock and carry it on a margin. As the 
stock was purchased from time to time he mingled it with other 
stock, all of which he rehypothecated for an indebtedness of his 
own, without knowledge or authority of the customer. The stock 
depreciated heavily and the customer, upon learning of the con- 
version, refused the tender of it, and the demand for the payment 
of the debt, or balance due the broker. The stock was then sold 
and the proceeds credited to the customer, and an action brought 
for the alleged balance. It was ruled that inasmuch as the broker had 
converted to his own use the stock purchased for the customer (de- 
fendant) by hypothecating it for his own indebtedness, he had 

'241 Pa. 284 (1913) ; 88 Atl. Rep. 501. 

(127) 
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broken his contract and the tender of the stock before the sale was 
immaterial, since he was in no position to demand performance by 
the customer. As soon as the customer had learned of the con- 
version, he, as was his right, repudiated the contract. The only 
safe rule is that the broker pledges the stock at his peril. 

The effect of this decision is that where a pledgee converts the 
subject matter of the pledge he thereby presents to the pledgor a total 
defense to any action upon the contract of pledge or upon the prin- 
cipal indebtedness secured by it, and has apparently, at the option 
of the pledgor, extinguished all his own rights under it. While in 
this particular case, in view of the insolvency of the pledgee, a 
somewhat summary justice to the pledgor lends color to the deci- 
sion, 2 yet upon a consideration of the relation of the parties as de- 
fined at the common law generally, 8 and as defined in Pennsylvania 
in actions 4 correlative to that of the principal case, viz., pledgor 
against pledgee, we find that a conversion of the pledge has not been 
recognized as a defense to, nor as destructive of the obligation, but 
is admitted as a basis of equitable counterclaim, or by way of re- 
coupment of damages. 

The Court of Appeals of New York, in treating the question 
presented upon exactly the same facts as those of the principal case, 
ruled 5 that the pledgee had a right of recovery for the credit extended 
but was liable for the damages sustained by the customer by reason 
of the subsequent conversion ; that the rehypothecation and resulting 
sale of the stock did not constitute a failure to perform a condition 
precedent, but established a breach of a condition subsequent to the 
purchase. This is an express recognition and enforcement of the 
principal indebtedness despite a conversion of the subject of the 
pledge. 

In Johnson v. Stear, e an action by the pledgor against the 
pledgee for conversion, the English court ruled that in estimating 
damages the interest of the pledgee in the security at the time of 
the conversion is to be taken into consideration, because "the con- 
tract creates an interest and a right of property in the goods which is 

' And even this phase of decision loses strength in view of the succeeding 
rights of the insolvent's assignees. 

•Johnson v. Stear, 10 Jur. N. S. 99 (Eng. 1864); Donald v. Suckling, 
L. R. 1 Q. B. 585, 609 (Eng. 1866) ; Halliday v. Holgate, L. R. 3 Exch. 299 
(Eng. 1868) ; 21 Amer. Law Reg. 454; Jones on Collateral Securities, §§420, 
et seq.; Boone, "Mortgages," §306; Paine, "Bailments," 123; Story, Bail- 
ments, §315. 

*Work v. Bennett, 70 Pa. 484 (1870) ; Rolan v. Bank, 135 Pa. 598 (1890) ; 
and compare Stuart v. Bigler, 98 Pa. 80 (1881) and Thompson v. Patrick, 4 
Watts, 414 (Pa. 1835), which are easily reconcilable with the rule contrary 
to the principal case. 

"Capron v. Thompson, 86 N. Y. 418 (1881), flatly contra to Sloan v. 
Sproul. 

*I0 Jur. N. S. 99 (Eng. 1864). 
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more than a mere lien; and the wrongful act of the pledgee does 
not annihilate the contract between the parties nor the interest of 
the pawnee in the goods under that contract." This case, repeatedly 
affirmed in England and accorded almost universal approval in 
American jurisdictions, is fundamentally definitive of the relation 
of the parties to, and their rights under a contract of pledge, which 
arises from an obligation (a) on the part of the pledgor to pay a 
stated indebtedness to the pledgee, to secure the payment of which 
he places certain property in the hands of the pledgee, who (b) 
obligates himself either to return the property upon satisfaction of 
the obligation from other funds of the pledgor, or on sale of the 
pledge and satisfaction from the proceeds thereof, to return the 
surplus. 7 The original indebtedness or obligation is superior to 
and independent of the contract of pledge, the latter being col- 
lateral. It is difficult to see wherein a breach of the collateral con- 
tract can affect the validity of the principal obligation, other than 
by way of an equitable counterclaim or cross action, or by re- 
coupment of damages. The original obligation remains, subject to 
adjustment upon respective claims of the parties, payable to the 
pledgee, 8 who has never released his chose in action by any method 
known to the law of contracts. That obligation continues and is 
binding independently of the status of the collateral security. The 
pledgee may upon default of the pledgor, elect to proceed personally 
against him for his debt, without a sale of the security, 9 and obtain 
a judgment without in any wise affecting his lien. 10 This being 
true there is slight ground for the contention that a breach of the 
collateral contract of pledge, or a. tort upon the subject matter 
of the pledge, constitutes a total defense to an action upon the 
principal obligation. 

Nor does there appear to be any tenable reason to support the 
rule from the defendant's point of view. The transaction opens 
with an obligation on his part to pay another, and to secure the 
performance of that obligation he agrees to give that other pos- 
session of property in pledge. As already pointed out the original 
obligation is unaffected. Should the debtor, now pledgor, in con- 
sequence of any default or conversion by the pledgee, recover the 
value of the pledge, still the debt remains and is recoverable, unless 

' See cases and text writers referred to in notes 3 and 4 supra. 

8 Johnson v. Stear, supra, n. 3 ; Halliday v. Holgate, supra, n. 3 ; Work v. 
Bennett, supra, n. 4 ; Boone, Mortgages, §§307, 308. 

"Granite Bank v. Richardson, 7 Met. 407 (Mass. 1844), where the pledge 
after maturity and during the suit had become worthless ; Ward v. Morgan, 5 
Sneed, 79 (Tenn. 1857) I Elder v. Rouse, 15 Wend. 218 (N. Y. 1836) ; South 
Sea Co. v. Duncombe, 2 Strange, 919 (Eng. 1714). 

"Jones v. Scott, 10 Kan. 33 (1872); Archbald v. Argall, 53 111. 307 
(1870). But contra, as to retention of the lien only, Poole v. Symonds, 1 
N. H. 289 (1818). 
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in such prior action it has been deducted. 11 Although the use of 
the pledge has been tortious, the pledge is answerable but only in 
an action 12 (including, of course, cross action and recoupment). 
The damages go only to the extent of the injury to the pledgor's 
rights in the pledge subject to the pledgee's special property at the 
time of the conversion. 13 So, if the pledgor desires to avail him- 
self, via defense, of the advantage of the pledgee's tort or default, 
he is limited to his actual loss; if he desires to recover for the con- 
version he departs from the contract relation, and is thereby put to 
separate action. 14 

Nor can the tort of the pledgee be said to be a sufficient justifica- 
tion for depriving the pledgor or where he is insolvent, his assignee 
of the rights accruing under the principal obligation. 15 The mere 
fact that the contract has proved to be a poor bargain from the 
debtor's point of view, has never operated in the eyes of the law 
to relieve him from performance. 

Nor is there anything favorable to the rule to be gathered from 
the theory that a pledgee is a trustee of the pledge. That theory, 
while apparently sufficient to define the status of the pledgee with 
regard to the property, 18 is not tenable in that it fails to account for 
and include the larger rights and liabilities of the parties with regard 
to the principal obligation or indebtedness. 

J.C. A. 



Contracts in Restraint of Trade — Labor Unions — The hat 
manufacturers of a certain town and vicinity, acting in concert, 
entered into an agreement with a labor union not to employ any but 
union labor. The plaintiff, being dropped from the rolls of the 
local union, was discharged from the employment of one of the 
manufacturers in pursuance of the agreement, at the instigation of 
the defendants. The court held that the agreement was contrary 
to public policy where it embraced an entire industry of any con- 
siderable proportion in the community, so that it would operate 
generally in that community to prevent or to seriously deter crafts- 
men from working at their trade under favorable conditions without 

11 Ratcliff v. Davis, Yelv. 179 (abt. 1600) ; Bac, Abridg. "Bailment," B. 
The rule obtains in both common and civil law, Story on Bailments, §§315, 316. 

"Thompson v. Patrick, supra, n. 4, and ruling further that after a con- 
version by the pledgee, should the pledgor surreptitiously get possession of 
the pledge, he cannot hold it as against the pledgee, or his assignees. 

"Johnson v. Stear, supra, n. 3. 

"Stearns v. Marsh, 4 Denio, 227 (N. Y. 1847); Bulkley v. Welsh, 31 
Conn. 339 (1863). 

15 Judgments upon contracts, it is submitted, are by policy of the common 
law remedial, not punitive. 

"Jones on Collat. Security, 393; Felton v. Brooks, 4 Cush. 203 (Mass. 
1849) ; McCrea v. Yule, 68 N. J. L. 465 (1902). 



